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2018 MID-YEAR EMPLOYMENT LAW UPDATE 

Following is an update on key employment laws and case decisions.  The information provided below is 

a brief summary of key points of these laws and decisions. Please feel free to contact us for complete 

information and answers to any questions you have. 

 

United States of America v. State of California 

 

Defamation Claim Protection  

 

California National Origin Regulations 

 

Clarification of Salary History Ban  

 

Pay Disparity  

 

Use of Prior Salary to Defend Gender Pay Equity Claim  

 

New “ABC” Independent Contractor Test  

 

Compensable Time  

 

Obesity Can Qualify as a Disability Under FEHA  

 

Guidance Pertaining to Employee Handbook Policies – National Labor Relations Board 
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UNITED STATES OF AMERICA v. STATE OF CALIFORNIA 

Enforcement of certain aspects of California’s Immigrant Worker Protection Act (AB 450), which went 

into effect earlier this year, has been put on hold. On July 4th, Federal District Court Judge John Mendez 

granted a preliminary injunction prohibiting the State of California, California State Attorney General 

Becerra and Governor Jerry Brown from enforcing parts of the controversial state immigration law. This 

halted enforcement of the California Government Code Sections 7285.1 and 7285.2 and California Labor 

Code Section 1019.2(a) & (b) as such sections apply to private employers. This means that, at least for 

now, private sector employers cannot be prosecuted for voluntarily allowing access to or consenting to 

a federal immigration enforcement agent’s request to enter a nonpublic area of the workplace or for 

voluntarily allowing such agents access to employee records. The preliminary injunction also temporarily 

halted enforcement of the regulation which prohibits an employer from re-verifying the employment 

eligibility of a current employee outside of the time and manner required by federal law under Section 

1324 (b) of Title 8 of the United States Code.  

 

The notice requirements set forth by AB 450 are still in effect, however. Therefore, employers must 

provide pre-inspection and post-inspection notifications to employees and, if applicable, collective 

bargaining representatives, as set forth by the law.  

 

 

DEFAMATION CLAIM PROTECTION  

On July 9, 2018, Governor Jerry Brown signed Assembly Bill 2770 (AB 2770). This law amends California 

Civil Code section 47 (c). The impetus for enactment of this legislation by the California State Legislature 

is the increasing number of defamation lawsuits filed by individuals accused of harassment.  

 

California Civil Code Section 47(c) has traditionally provided what is referred to as a “common interest 

privilege” against defamation claims. The privilege pertains to communications between “interested” 

parties made “without malice.” AB 2770 amends California Civil Code Section 47(c) to include allegations 

of sexual harassment within the protection of the “common interest privilege.” As amended, Section 

47(c) “applies to and includes a complaint of sexual harassment by an employee, without malice, to an 

employer based upon credible evidence and communications between the employer and interested 

persons, without malice, regarding a complaint of sexual harassment.” This legislation is intended to 

help protect employers from defamation claims related to reference checks. Section 47(c) specifically 

“includes a communication concerning the job performance or qualifications of an applicant for 

employment, based upon credible evidence, made without malice, by a current or former employer of 

the applicant to, and upon request of, one whom the employer reasonably believes is a prospective 

employer of the applicant.” As such, protection pursuant to this amendment extends to statements by a 

current or former employer advising a prospective employer that it would not rehire the alleged 

harasser as a result of a conclusion by the employer that the individual had engaged in sexual 

harassment.  

 

It is important to note, however, that the protection under the new law only provides a qualified 

privilege. This means that an alleged harasser can still file an action for defamation. An employer can 

assert the privilege as a defense, but as a defendant, the employer will bear the burden of proof that the 

communication was made to a person with a legitimate interest.  
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CALIFORNIA NATIONAL ORIGIN REGULATIONS 

New regulations created by the California Fair Employment and Housing Council regarding national 

origin discrimination protection took effect on July 1, 2018.  

 

The regulations protect applicants and current employees, including individuals who are undocumented. 

Per the regulations, an “undocumented applicant or employee” is defined as a person who lacks 

authorization under federal law to be present and/or work in the United States. 

 

For purposes of the regulations, the term “national origin group” includes, but is not limited to, ethnic 

groups, geographic places of origin and countries that are not presently in existence. A geographic 

region can include a region that has never been a country, but which is closely associated with a 

particular national origin group.  

 

The new regulations address the following: 

A. Clarification of the Definition of “National Origin” – The new regulations proscribe that “national 

origin” includes, but is not limited to, an individual’s or his/her ancestor’s:  

1. actual or perceived physical, cultural or linguistic characteristics associated with a national 

origin group;  

2. marriage to a person or association with persons of a national origin group;  

3. membership in or association with an organization identified with or seeking to promote the 

interests of a national origin group;  

4. tribal affiliation;  

5. attendance at or participation in schools, churches, temples, mosques or other religious 

institutions commonly used by persons of a national origin group; and  

6. name associated with a national origin group.  

 

B.   Language Restriction Policies, Accents and English-Proficiency 

       The regulations make it unlawful to adopt and/or enforce any policy which restricts the use of 

any language in the workplace (e.g., an English-only policy), unless the employer can establish 

that the restriction is justified by business necessity, is narrowly constructed and employees 

have been notified of the circumstances and times when the language restriction will be 

enforced, as well as the consequences for violating the restriction. The regulations specify that 

“business necessity” is to be construed as an overriding legitimate business purpose which 

means the restriction is necessary for the safe and efficient operation of the business, effectively 

fulfills the business purpose and there is no alternative policy to the language restriction that 

would accomplish the same business purpose with a less discriminatory impact. The restriction 

will be deemed unlawful if it merely promotes business convenience or is due to customer or 

co-worker preference. The regulation specifies that policies that create language restrictions for 

employees during non-work time (e.g., employee meal and rest periods and unpaid employer-

sponsored events) are prohibited.  
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Discrimination based on an employee’s/applicant’s accent is prohibited unless the employer can 

establish that the individual’s accent would or does materially interfere with the individual’s 

ability to perform the duties of the job. 

Discrimination based on an applicant’s/employee’s English proficiency is also prohibited unless 

the employer can show that such proficiency is justified by business necessity. 

C.   Height and Weight Requirements 

Height and weight requirements for certain positions will be deemed unlawful if such 

requirements create a discriminatory disparate impact on members of certain national origins 

unless the employer can show that such requirements are job related and justified by business 

necessity. It should be noted, however, that such a requirement may be deemed unlawful even 

if the employer demonstrates that it is justified by business necessity and is job related if it can 

be established by an applicant or employee that the purpose of the requirement can be 

achieved as effectively by a less discriminatory means.  

 

       D.   Driver’s License Requirements 

Employers are prohibited from requiring a job applicant or employee to “hold or present” a 

driver’s license unless a driver’s license is required by state or federal law or if possession of a 

driver’s license is “otherwise permitted by law.” A policy requiring applicants or employees to 

present a driver’s license will be deemed unlawful if it is not applied uniformly or has been 

adopted by the employer for reasons other than a good faith legitimate business reason.  

 

E. Consideration of National Origin 

The regulations make it unlawful to recruit or assign employees to a designated position, facility 

or geographical location based on national origin absent what is considered a “permissible 

defense” (e.g., bona fide work-related qualification). 

F. Immigration Status-Related Practices 

Employers are prohibited from inquiring into the immigration status of an applicant or 

employee immigration status except as required to do so by federal law. Employers are also 

prohibited from discriminating against an applicant or employee based on immigration status 

except as required by federal immigration law. Per the regulations, an undocumented applicant 

or employee is protected to the same extent as any other applicant or employee. 

 
G. Retaliation  

It is an unlawful employment practice to retaliate against an individual who has opposed 

discrimination and/or harassment on the basis of national origin, filed a claim alleging national 

origin discrimination or harassment or testified, assisted or participated in a proceeding in which 

national origin discrimination or harassment has been alleged.  

 

Employers should review their hiring policies, employment practices and employee handbooks to ensure 

all policies and practices are legally compliant with these regulations.                      

https://www.calchamber.com/hrcalifornia/hr-library/discrimination/defense-against-claims/Pages/defense-against-claims.aspx?utm_campaign=HRCE%2006-07-18%20(1)&utm_source=Silverpop&utm_medium=Email&spMailingID=56761950&spUserID=MTAwMzg2NDkzNzgS1&spJobID=1420954518&spReportId=MTQyMDk1NDUxOAS2
https://www.calchamber.com/hrcalifornia/hr-library/discrimination/defense-against-claims/Pages/defense-against-claims.aspx?utm_campaign=HRCE%2006-07-18%20(1)&utm_source=Silverpop&utm_medium=Email&spMailingID=56761950&spUserID=MTAwMzg2NDkzNzgS1&spJobID=1420954518&spReportId=MTQyMDk1NDUxOAS2
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CLARIFICATION OF SALARY HISTORY BAN  

California Assembly Bill 168 (AB 168), which became effective January 1, 2018, prohibits employers from 

asking about the salary history of a job applicant. The prohibition applies to the salary, benefits and any 

other compensation previously earned by the job applicant. The law also requires employers to provide 

an applicant with the pay scale for a position upon reasonable request.  

 

The terms “applicant”, “pay scale” and “reasonable request” as used in AB 168 have been clarified by 

new legislation recently signed by Governor Jerry Brown. Assembly Bill 2282 (AB 2822), signed into law 

on July 18, 2018, provides clarification of the terms for purposes of compliance with the law: 

1. Applicant – The term applicant is defined as an individual who seeks employment by the 

employer. Current employees are, therefore, not included. 

2. Pay Scale – The term pay scale is defined as a salary or hourly wage. It does not include 

bonuses or equity ranges. 

3. Reasonable Request – A reasonable request is defined as a request made after the applicant 

has completed an initial interview.  

   

AB 2282 also clarifies that employers may ask an applicant about the applicant’s salary expectations for 

a position.  

 

PAY DISPARITY  

AB 2282, signed into law on July 18th of this year, also addresses disparity in pay. The law amends 
section 1197.5 of the California Labor Code and clarifies the law. 
 
“Prior salary shall not justify any disparity in compensation. Nothing in this section shall be interpreted 
to mean that an employer may not make a compensation decision based on a current employee’s 
existing salary, so long as any wage differential resulting from that compensation decision is justified by 
one or more of the factors in this subdivision.” 
 
An employer shall not pay any employee a wage rate less than the rates paid to employees of the 
opposite sex, race or ethnicity for substantially similar work, when viewed as a composite of skill, effort, 
and responsibility, and performed under similar working conditions, unless the employer can establish: 

1.    The wage differential is based on one or more of the following factors: 

a.  a seniority system; 

b.  a merit system; 

c.   a system that measures earnings by quality or quantity of production; and/or 

d.  a bona fide factor other than sex, race or ethnicity such as education, training or 
experience. This factor shall apply only if the employer establishes that the factor is 
not based on or derived from a sex, race or ethnicity-based differential in 
compensation, is job related with respect to the position in question and is 
consistent with a business necessity. “Business necessity” as used in this 
subparagraph is defined as an “overriding legitimate business purpose such that the 
factor relied upon effectively fulfills the business purpose it is supposed to serve.” 
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This defense will not apply if the employee can demonstrate that an alternative 
business practice exists that would serve the same business purpose without 
producing the wage differential. 

 
2.    Each factor relied upon is applied in a reasonable manner. 

3.    The entire wage differential is based on the factor or factors relied upon.  
 

 

USE OF PRIOR SALARY TO DEFEND GENDER PAY EQUITY CLAIM  

The Ninth Circuit Court of Appeals, in Rizo v. Yovino (2018), held that employers are precluded from 

using prior history as a defense in a gender pay equity claim under the federal Equal Pay Act (EPA). 

Because the ruling reversed prior case law rulings in existence for more than three decades and provides 

an interpretation on the issue different from that being applied by other federal circuit courts 

throughout the United States, this ruling establishes a basis for review by the U.S. Supreme Court.  

 

The Ninth Circuit Court held that prior salary is not a “factor other than sex” and, as such, cannot be 

used to justify a pay differential between the sexes, independently or as one of several factors. As a 

result, employers defending gender pay equity claims cannot rely on prior pay (pay history) as even part 

of the justification for a pay differential between men and women. In making its ruling, the Court held 

that prior salary, whether considered alone or with other factors, is not job related and, thus, does not 

fall within an exception to the EPA that allows employers to pay different wages. As such, an employer 

who uses prior pay along with valid job-related factors such as education, past performance, experience 

and training, could lose an equal pay claim because it failed to justify the entire pay disparity based on 

legitimate factors.  

 

This ruling is significant in that the use of prior pay as a factor in setting compensation is already under 

attack and California is one of several states that already prohibits an employer from even inquiring 

about an applicant’s prior pay. Employers should, therefore, be advised to cease using prior pay as a 

factor in setting compensation and to review the pay of existing employees whose starting pay was 

based on prior pay history. 

 

 

NEW “ABC” INDEPENDENT CONTRACTOR TEST 

A ruling earlier this year by the California Supreme Court (Dynamex Operations, Inc. v. Superior Court) 

(Lee) has changed how courts will determine whether or not a worker has been properly classified as an 

independent contractor. The court’s ruling is extremely important because it established a new 

independent contractor test.  

 

Under prior law, a number of factors could be considered in testing to determine whether or not an 

individual could be properly classified as an independent contractor. This provided employers with some 

flexibility in classifying workers as independent contractors, since they could often establish that the 

worker could be properly classified as an independent contractor because a number of the factors were 

met. Under the new test established through the recent Supreme Court ruling, an employer must prove 

that all factors set forth by the new test point to the worker being an independent contractor. The 

Supreme Court held that under the new test, courts will now presume that any person “permitted to 
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work” will be presumed to be an employee of the hirer permitting the person to work for it. In addition 

to the new initial presumption, the Supreme Court adopted what has been referred to in other states as 

the “ABC” test to determine if a worker is an independent contractor rather than an employee. Under 

the “ABC” test, a worker will be properly classified as an independent contractor only if the hirer can 

establish all of the following:  

1. the worker is free from control and direction of the hirer in connection with the 

performance of the work to be performed;  

2. the worker performs tasks that are outside the usual course of the hiring party’s business; 

and  

3. the worker is customarily engaged in an independently established trade, occupation or 

business of the same nature as the work performed for the hirer. 

  

Under the “ABC” test, it should be established that the worker promotes his or her own business, is 

licensed, advertises his or her business and has (or would have) other clients or customers.  

 

Employers should be aware that this new test could be applied retroactively by courts. A significant 

number of workers currently classified as independent contractors would likely not qualify as such under 

the new “ABC” test. Hence, employers should immediately conduct audits of independent contractor 

agreements currently in place to ensure compliance with all requirements of the new “ABC” test.   

 

 

COMPENSABLE TIME 

In a recent decision by the Ninth Circuit Court of Appeals (Sali v. Corona Regional Medical Center), the 

court defined the meaning of compensable time. The case involved registered nurses who claimed that 

their employer’s rounding time policy failed to pay them for all compensable time.  

 

The Court held that there are two categories of compensable time:  

1.  time when an employee is “under the control” of the employer, whether or not the 

employee is actually engaging in work activities, and  

2.  time when an employee “is suffered or permitted to work, whether or not required to do so.” 

 

In this case, the company used an electronic timekeeping system that tracked when an employee 

clocked in and out from work and rounded the time to the nearest quarter hour. The particular rounding 

system used by the employer is referred to as “7/8 rounding” which means that clock-ins made up to 

seven minutes before or after the hour are rounded to the hour, while clock-ins made eight minutes or 

more before the hour are rounded back to the prior quarter hour and those made eight minutes or 

more after the hour are rounded up to the next quarter hour. In making its ruling, the Ninth Circuit 

Court of Appeals explained that a rounding time policy is permissible under California law if the policy is 

fair and neutral on its face and used in a manner that will not result over a period of time in the failure 

to fully compensate employees for all time actually worked.  

 

Employers that use a rounding system should take caution and conduct routine audits of the system to 

ensure that the system is fair and neutral, and that, on average, the amount of employee time that is 
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deducted through the system is the same or less than the amount added to time records as time worked 

by the system. Employers should: 

1. implement a rounding system that uses acceptable rounding intervals; 

2. provide employees with a grace period for clocking in late up to the rounding interval;  

3. remind employees that they are prohibited from working outside of their regular scheduled 

shift without supervisor approval;  

4. implement a policy restricting employees from arriving at the workplace before the start of 

their shifts or remaining on the premises after their shifts end; and  

5. provide training for supervisors and managers which ensures they receive comprehensive 

guidance on all aspects of compensable time.  

 

 

OBESITY CAN QUALIFY AS A DISABILITY UNDER FEHA 

A recent California Court of Appeals ruling, Cornell v. Berkeley Tennis Club, puts employers on notice 

that obesity can qualify as a physical disability under the Fair Employment and Housing Act (FEHA). 

Pursuant to FEHA: 

1. it is unlawful to discriminate against an employee on the basis of physical disability;  

2. it is unlawful to fail to make reasonable accommodation for the known physical disability of 

an employee; and  

3. employers are prohibited from harassing an employee because of a physical disability.  

 

The court agreed with the argument put forth by the employee that her obesity qualified as an actual 

physical disability because it is a physiological disease, disorder, condition, cosmetic disfigurement or 

anatomical loss that affects one or more of her body systems and limits a major life activity. The court, 

in making its ruling, concluded that genetic causes which create a physical disability qualify as a 

physiological cause, thereby qualifying such as a disability under FEHA.  

 

As a result of this ruling, employers should be aware that obesity can qualify as a physical disability 

under FEHA. Employers should caution employees from making comments and statements pertaining to 

an employee’s weight and advise them that such comments and statements can lead to claims of 

discrimination and/or harassment.  

 

                                                           

GUIDANCE PERTAINING TO EMPLOYEE HANDBOOK POLICIES 

The National Labor Relations Board (NLRB) recently issued guidance related to workplace rules and 

policies contained in employee handbooks. The guidance was issued to provide employers with clarity 

on the type of rules and policies considered permissible versus those deemed by the NLRB to violate 

employee rights under Section 7 of the National Labor Relations Act (NLRA). The guidance was issued to 

help clarify the NLRB’s ruling in The Boeing Company case in December of 2017 in which the NLRB 

adopted a new test for assessing whether a neutral workplace rule or policy violates the NLRA.  
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Under the new test, the NLRB will review a facially neutral workplace rule or policy to determine if the 

rule/policy, when reasonably interpreted, would potentially interfere with the exercise of employee 

rights. If the NLRB believes such rule/policy potentially interferes with such rights, the NLRB will 

undertake a balancing test that weighs the nature and extent of the potential impact on those rights 

against the legitimate business justifications associated with the rule/policy. As such, when legitimate 

justifications outweigh a rule’s/policy’s potential impact on protected rights, it will be found lawful. 

Since the Boeing decision did not provide employers with sufficient clarity on whether specific 

workplace rules/policies would be lawful or not, the NLRB issued guidance which describes three (3) 

categories of rules/policies – generally lawful, those that require individualized assessment to determine 

their lawfulness (to be determined on a case by case basis) and generally unlawful rules/policies.  

 

The following workplace rules/policies would fall within Category 1 – “generally lawful, either because 

the rule, when reasonably interpreted, does not prohibit or interfere with the exercise of rights 

guaranteed by the [NLRA], or because the potential adverse impact on protected rights is outweighed by 

the business justifications associated with the rule”:  

1. civility rules that prohibit rude and disrespectful behavior or disparagement of employees; 

2. rules that prohibit the use of cameras or recording devices in the workplace;  

3. rules that prohibit insubordinate conduct, uncooperative behavior or other conduct that 

adversely affects business operations;  

4. rules that prohibit disruptive or disorderly conduct;  

5. rules that protect an employer’s confidential proprietary or trade secret information;  

6. rules that prohibit employees from engaging in defamation, slander or misrepresentation of 

facts about the company or its employees;  

7. rules that prohibit employees from responding to media requests, commenting on behalf of 

the company or otherwise purporting to be speaking on behalf of the company;  

8. rules that prohibit use of employer’s logo or trademarks; and  

9. rules that prohibit certain competitive activities, nepotism or disloyalty.  

 

The following types of workplace rules/policies would fall within Category 2 – “not obviously lawful or 

unlawful, and must be evaluated on a case-by-case basis to determine whether the rule would interfere 

with rights guaranteed by the NLRA, and if so, whether any adverse impact on those rights is 

outweighed by legitimate justifications”:  

1. broad conflict of interest rules that do not specifically target fraud and self-enrichment and 

do not restrict membership in, or voting for, a union;  

2. broadly designed confidentiality rules that encompass employer business or employee 

information and such rules that are specifically directed at employee wages, terms of 

employment or working conditions;  

3. rules pertaining to disparagement or criticism of the employer;  

4. rules regulating use of the employer’s name;  

5. rules restricting speaking with the media or third parties;  
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6. rules banning off-duty conduct that might harm the employer and rules banning 

participation in outside organizations; and  

7. rules that prohibit the making of false or inaccurate nondefamatory statements.  

 

The following workplace rules/policies fall into Category 3 – “generally unlawful because they would 

prohibit or limit NLRA-protected conduct, and the adverse impact on the rights guaranteed by the NLRA 

outweighs any justifications associated with the rule”:  

1. confidentiality rules that expressly limit disclosure of information regarding wages, benefits 

or working conditions; and 

2. rules that restrict employees from joining outside organizations or voting on matters 

concerning the employer.  

 

Employers are advised to conduct an in-depth review of all company workplace rules and policies, as 

well as a complete review of the rules and policies set forth in their employee handbooks, in order to 

ensure that all rules and policies are legally compliant.  

 

 

 

Stay tuned for more information and our 2019 Employment Law Update! 

 

                


